
Evidence In International Investment
Arbitration

In the realm of international investment arbitration, evidence plays a pivotal
role in shaping the outcome of disputes. Understanding the intricacies of
evidence is paramount for practitioners and scholars alike, enabling them
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to navigate the complexities of this specialized field. This comprehensive
article delves into the multifaceted aspects of evidence in international
investment arbitration, providing a thorough examination of admissibility,
burden of proof, standards of proof, gathering, producing, and objecting to
evidence.

Admissibility of Evidence

The admissibility of evidence refers to its relevance and reliability in the
context of an arbitration proceeding. Arbitral tribunals have the discretion to
determine the admissibility of evidence, considering factors such as its
probative value, relevance, and authenticity. The rules governing
admissibility vary among different arbitration institutions, but generally,
evidence that is relevant to the dispute and reliable in terms of its source
and method of collection is admissible.
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Burden of Proof

The burden of proof refers to the responsibility of a party to prove or
disprove a particular fact or issue. In international investment arbitration,
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the claimant typically bears the burden of proving the essential elements of
its claim, including the existence of an investment, a breach of an
international investment agreement, and damages suffered as a result of
the breach. The respondent may have the burden of proving certain
defenses, such as the absence of an investment or the existence of a valid
exception to the investment agreement.

Standards of Proof

The standard of proof refers to the level of certainty required to establish a
fact or issue as proven. In international investment arbitration, the most
common standard of proof is the "balance of probabilities," which requires
the claimant to demonstrate that its case is more likely to be true than not.
In some cases, a higher standard of proof, such as "clear and convincing
evidence," may be required.

Gathering and Producing Evidence

Gathering and producing evidence is a crucial aspect of preparing for an
international investment arbitration. Parties can gather evidence through
various means, including document production, witness testimony, expert
reports, and site inspections. The production of evidence involves
disclosing relevant documents and making witnesses available for
examination. Parties must comply with the rules of evidence and the
procedural Free Downloads issued by the arbitral tribunal.

Objecting to Evidence

Parties may object to the admissibility of evidence on various grounds,
such as relevance, reliability, or privilege. Objections should be made
promptly and in accordance with the procedural rules governing the



arbitration. The arbitral tribunal will consider the objections and rule on the
admissibility of the evidence.

Expert Evidence

Expert evidence plays a significant role in international investment
arbitration, providing specialized knowledge and analysis on technical or
complex issues. Experts can be appointed by the parties or by the arbitral
tribunal. The use of expert evidence is subject to the rules of evidence and
the procedural Free Downloads issued by the arbitral tribunal.

Cross-Examination of Witnesses

Cross-examination of witnesses is a powerful tool for testing the credibility
and reliability of witness testimony. Parties can cross-examine witnesses
called by the opposing party, challenging their statements and exploring
potential biases or inconsistencies. Effective cross-examination can be
crucial for undermining the opposing party's case or strengthening one's
own case.

Documentary Evidence

Documentary evidence, such as contracts, agreements, financial
statements, and government documents, is commonly used in international
investment arbitration. Parties must ensure the authenticity and
completeness of documentary evidence and comply with the rules
governing the production of documents.

Evidence is the lifeblood of international investment arbitration, providing
the foundation for decision-making by arbitral tribunals. Understanding the
intricacies of evidence, including admissibility, burden of proof, standards of
proof, gathering, producing, and objecting to evidence, is essential for



successful advocacy in this specialized field. By mastering the art of
evidence, practitioners can effectively present their cases, challenge their
opponents' arguments, and ultimately achieve favorable outcomes for their
clients.
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